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1. Introduction 

J.J. Flood & Sons (Manufacturing) Ltd. (hereafter ‘Floods’) has operated a quarry at The Murrens, 

Oldcastle, Co. Meath for many decades. The site’s origins are well established as pre-63, on lands 

that have been owned by the family for several generations. It has produced aggregates for civil 

engineering derived from site gravel and rock, and a range of sands from the finer gravels.  

Processing has included crushing, screening and washing, the latter required for sands, with all water 

recycled through a series of long settlement lagoons which are sealed with silt, typical of historic 

extraction sites. Extraction of reserves is by mechanical means, and does not employ blasting as the 

underlying rock is relatively easily dug out.  

The site was registered under Section 261 in 2005 and, in 2007, had conditions imposed under 

Section 261(6)(a)(i), a provision reserved for pre-63 sites. This included a condition limiting the site 

to a further 20 years of operation (to April 2027). 

The Section 261A process of 2012 resulted in determinations by Meath County Council that both 

Environmental Impact Assessment and Appropriate Assessment offences were present and, in 

acknowledgement of pre-63 origins and registered status, made a decision requiring an application 

for Substitute Consent to be accompanied by a remedial Environmental Impact Statement (rEIS) and 

a remedial Natura Impact Assessment (rNIS). 

The Meath County Council outcome was referred to An Bord Pleanala in its entirety for a de novo 

assessment; the Board confirmed both determinations and the decision of Meath County Council in 

2013. The applicant fundamentally disagreed with the outturn, and viewed this as an infringement 

of constitutionally held rights, given the family history and the ongoing pre-63 user status. This led to 

a judicial review of the Board’s confirmation which was eventually decided in April 2020, with a 

decision which did not follow precedent of the High Court, but essentially confirming the legality of 

the decision of An Bord Pleanala with respect to the referral.  

A combination of Covid restrictions and other unfortunate matters led to a delay in actioning this 

requirement but the application is now being made substantially in compliance with the 2012 notice 

of Meath County Council as confirmed by An Bord Pleanala. However, the unavoidable delay post 

the High Court decision has left the site with a requirement to apply for Substitute Consent now 

without the benefit of the sunset clause provision of Section 261A. 

Thus, the matter of Exceptional Circumstances is now a necessary key matter to be decided upon by 

An Bord Pleanala in considering any grant of Substitute Consent, and caselaw from July 2019 and the 

subsequent amending legislation of December 2019 requires that this matter is available for public 

consultation during any such application involving infringements of EU law. To these ends, this 

Statement of Exceptional Circumstances is being submitted in support of this Section 177E 

application for Substitute Consent. 

The entire site planning history, and the resultant grounds for a finding that exceptional 

circumstances exist as would permit a grant of Substitute Consent by the Board are set out 

hereunder to inform the Board and the public on these matters. 

2. Planning History to Section 261 

The overall site is contained within lands which were in the ownership of the wider Flood family prior 
to the appointed date of 1st October 1964 and within reasonable anticipation of use as quarrying lands 
by the then owners in common enterprise; indeed, the lands have been in the overall family’s control 
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since the 19th century and ownership since 1917. A Site Layout Map of the Section 261 registered area 
is attached at Appendix I and shows a natural block of land. As such, it is submitted that the Flood 
quarry lands comfortably meet the test set out in the Supreme Court decision in Waterford County 
Council v John A Wood Ltd. [1998] IESC 32, which remains the leading authority on the extent of pre-
63 user. 
 
The quarry to 1995 was located in the centre and north of the site. Development dates back to 1875 
with more recent Flood family led development having progressed in the 1950s, and was a significant 
operation by 1964. This was and, save for reasonable modernisation over the period post the 1960s, 
remains the same basic operation with fluctuating output. Such modernisation is provided for in An 
Taisce v Ireland & Ors [2010] IEHC 415 without impacting on the continuing pre-63 user rights. Like all 
quarries, the level of activity increased and waned in tandem with the construction cycles in the 
region. It should be noted that the current footprint of development is that of 2013 and therefore 
remains within the registered area.  
 
On 1st April 2005, Meath County Council appears to have opened an Unauthorised Development file, 
reference UD05/108, in relation to ‘operation of a quarry at Murrens, Oldcastle, and issued a letter to 
Floods seeking information on existing permissions for all buildings and development on site, including 
areas, dates, commencement of uses, and by wording alleged that the quarrying was unauthorised. 
The reason for this letter is unclear but it is to be noted that this letter was not titled either Warning 
Letter or Enforcement Notice. This letter was responded to by Frank Burke & Associates on behalf of 
Floods pointing out that the site was pre-63 development and was preparing for Section 261 
registration; this response was acknowledged by Meath County Council on 11th April 2005. This series 
of correspondence is attached at Appendix II. 
 
The deadline for Section 261 registration quickly followed with the registration submission for the site 
made on 25th April 2005. The site was given reference QY35. As a pre-63 site, the Planning Authority 
had two options, imposition of conditions (Section 261(6)(a)(i)) or to require a full planning application 
for Continuance of Use with EIS given the site was over 5 hectares (Section 261(7)). By letter of 13th 
December 2006, the Planning Authority set out its intention to impose conditions on the operation, 
thereby directly acknowledging ongoing pre-63 user rights and that the site was unlikely to have 
significant environmental impact (or else Section 261(7) would be triggered). A draft set of planning 
conditions were supplied for comment, and comments were made outside the given timeframe. 
Ultimately, Meath County Council imposed 23 conditions including a 20-year term on further 
operations on 18th April 2007. The Section 261 documentation is attached at Appendix III. 
 
It is worth noting that the potential impact of a Section 261(7) requirement for full planning 
application was offset by a compensation clause where non-environmental controls were imposed; 
this is based on the potential impact on established constitutional property rights. This was not 
present at the time with Section 261(6)(a)(i) conditions as continuance was assured by mere 
imposition of conditions; it was later applied to such conditions in 2010.  
 
3. Section 261A 
 
As a response to ECJ C-215/06 (3rd August 2008), legislation was introduced over two years in the 
Planning & Development (Amendment) Act 2010 and the Environment (Miscellaneous Provisions) Act 
2011 with the addition of Section 261A for a review process and expansion of Section 177 to include 
for the Substitute Consent process. The Section 261A review legislation was commenced in November 
2011 with a completion date of 24th August 2012. 
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Therefore, in 2012, Meath County Council assessed the site in accordance with the provisions of 
Section 261A, again reference QY/35. Despite the outcome of Section 261 and 2007 conditions 
providing for 20 further years of development, Meath County Council decided that the site was 
beyond pre-63 user, that the developed area included lands purchased in the 1990s which could not 
have been pre-63, and that, overall, the site had materially intensified in the 1970s and expanded by 
an amount post 1994 (nearest photo date to 1990) that would require mandatory EIA including lands 
without the benefit of reasonable anticipation on 1st October 1964. Additionally, while acknowledging 
that there was no site abstractions or discharges, the potential for contaminants to access 
groundwater was found to constitute a potential negative impact on the nearest Natura site.  
 
Therefore, the outturn of this assessment was that determinations were made under Section 261A(2) 
that both EIA and AA offences existed on the site. In acknowledgement of the pre-63 origins and 
registered status, the subsequent decision made under Section 261A(3) provided for an application 
for Substitute Consent with rEIS and rNIS to be submitted to An Bord Pleanala within 12 weeks of the 
notice, see Meath County Council Section 261A Report (13th June 2012) and Notice (20th July 2012) at 
Appendix IV. This decision was the application of the so called ‘sunset clause’ provision which accepted 
the State’s part in errors of transposition of EU law, and provided access to the new mechanism of 
Substitute Consent in respect of historic development. 
 
The outturn from Meath County Council was referred to An Bord Pleanala for de novo assessment, an 
appeal mechanism provided for within Section 261A. In this, the quarry lands were set out as being 
either under lease from John J Flood who had himself operated the site from the 1950s until 1995 
when it was passed to his son, David, or purchased from a cousin who had inherited part of the original 
family quarry lands and this was merely a re-consolidation of ground. 
 
The Board gave the referral reference number QV17.0015. The Inspector found that by virtue of scale 
and addition of processing post 1st October 1964, in addition to the alleged working of lands previously 
owned by a relation, the pre-63 user was now absent. This related to the addition of a crusher in the 
early 1970s adjudged as a material change of use. It is submitted that this was an incorrect assessment 
as the range of products didn’t materially change as a result of this, nor did this result in a burden on 
the local authority.  
 
The ability to modernise plant within a pre-63 site was set out by Charlton J. in An Taisce v Ireland 

[2010] IEHC 415 where he made the following statement: 

Intensification of use as a breach of an existing pre-1964 lawful use of land is not to be 

decided solely by reference to criteria set out in Galway County Council v. Lackagh Rock 

Limited [1985] I.R. 120. Modern methods as a replacement for manual work do not 

necessarily establish an unlawful intensification of use 

With regard to Galway County Council v. Lackagh Rock Limited [1985] I.R. 120, this required a two-

step test, the first of which addressed the essential nature of the use of the quarry. The additional 

mechanisation at Floods did not essentially change the use of the site, which was for the production 

of graded gravel and soft rock fill material. Crushing provides for better quality products and a 

greater variety of fill products but they still served the same basic end uses and were essentially the 

same product line (all come within the single modern Euronorme ISEN 13242: Aggregates for civil 

engineering). The mechanisation facilitated the appropriate use of the resources, eliminating waste 

and providing for better quality products. It is only if the decision maker decides that the answer to 

the first question is ‘Yes’ (material change to the nature of what is being produced) that one may 

proceed to the second leg of the test. I respectfully suggest that ‘No’ is the answer to the first test. 

The second leg requires consideration of any additional burden on the local authority arising from 
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the development which was unforeseen on 1st October 1964. In this case, there was no additional 

burden occasioned by the mechanical changes to processing practices, and the answer is clearly 

‘No’. 

Consequently, I posit that the mechanisation carried out in the early 1970s do not reasonably 

constitute intensification per the Lackagh Test and are within the latitude applied by Charlton J. in 

An Taisce v Ireland [2010] IEHC 415. A further point of note is that the entire concept of 

intensification did not exist when the crusher was installed in the early 1970s; the first quarry 

intensification was the landmark Patterson v Murphy Trading (1978) and involved commencement 

of blasting. 

In relation to AA, the same determination as Meath County Council was drawn but based on being 
below the water table at some location within the site, despite no site discharge, and was admittedly 
founded on a lack of information regarding the underlying water regime. Consequently, the Board’s 
decision, on 27th June 2013, was to uphold both determinations and the decision of Meath County 
Council regarding a need for Substitute Consent. The An Bord Pleanala Section 261A referral 
documentation is attached at Appendix V.  
 
In preparation for this application, the water regime was fully investigated and found to not support 
the notion that the site would have an impact on the nearest or any Natura site; consequently, the 
Stage 1 Screening for AA has screened out the need to progress to Stage 2 AA with rNIS in contrast to 
the confirmed decision of the Board in 2013. That is to say, in the consultant’s expert opinion, no AA 
offence was present. 
 
It appears that, included in the referral, was a request that, should a requirement for Substitute 
Consent be confirmed, a time extension for submission of the application be allowed to 24 weeks 
following the decision of the Board. This was to be superseded by the subsequent judicial review. 
 
4. Judicial Review and Outcome 
 
This decision of the Board obviously had enormously severe and immediate consequences for this 
business. The applicant fundamentally disagreed with the reasoning behind the decision and saw it 
as an attack on established property rights as it was effectively setting at nought any pre-63 rights 
within the entire site. Leave to apply for judicial review of the QV17.QV0015 was applied for and 
received within the statutory period of 56 days from the decisions, 2013No. 647 JR refers. 
 
Given the number of Section 261A related judicial reviews taken in that period, many of which were 
based on similar points, this judicial review was not decided upon until April 2020, see JJ Flood and 
Sons (Manufacturing) Ltd and David Flood v An Bord Pleanala [2020] IEHC 95, see 
https://www.courts.ie/acc/alfresco/2f37dddc-413b-4465-8c8c-
1751b3c2e4ed/2020_IEHC_195.pdf/pdf#view=fitH (accessed 26th March 2025). An Bord Pleanala 
was found to have acted within its powers and the outcome stood. During this period, the site had 
continued to operate at a reduced rate, with no new ground developed and always working within 
the confines of the Section 261 conditions which remained binding. 
 
The High Court decision was highly unusual in that it departed from the way in which Section 261A 
determinations had been assessed to that point, as set out in the two 2012 Section 28 guidance 
documents on the Section 261A process. The guidance described the process as requiring an 
examination of development undertaken from 1990 for EIA and 1997 (or other designation date) for 
AA and to then subtract all authorised development (bona fide pre-63 and/or development covered 
by planning permissions), with any balance left then as unauthorised and to assessed as to the 
potential presence or not of EIA and AA offences.  

mailto:strategicplanning@mail.com
https://www.courts.ie/acc/alfresco/2f37dddc-413b-4465-8c8c-1751b3c2e4ed/2020_IEHC_195.pdf/pdf#view=fitH
https://www.courts.ie/acc/alfresco/2f37dddc-413b-4465-8c8c-1751b3c2e4ed/2020_IEHC_195.pdf/pdf#view=fitH


William Smyth BE, LLB(Hons), MBA, Dip. EIA Mgmt, Adv. Dip. Pl. & Env. Law, Eur. Ing., C.Eng FIEI 

                         strategicplanning@mail.com                       +353-89-4598915 

 
Please find a letter from Creed McStay (Solrs), solicitors for Floods, at Appendix VI setting out the 
grounds for judicial review and a summary of the decision of Ni Rafertaigh J. which determined that 
a pre-1964 user is not automatically exempt from EU Directives and that the Section 261A focused 
on development post transition of certain EU law and did not mean that the quarry was 
unauthorised and merely non-compliant with EU law. Consequently, the decision did not make a 
finding of unauthorised development at Floods. 
 
This was at odds with many High Court and An Bord Pleanala decisions to that date, and potentially 
nullified all Section 261A ‘No Further Action’ outcomes for pre-63 sites based on pre-63 
authorisations. No doubt this will require further legislation at some point as many sites continue to 
operate on historic authorisations, previously identified by Charlton J. as ‘pipeline’ developments in 
An Taisce v Ireland & Ors [2010] IEHC 415 and McGrath Limestone Works v An Bord Pleanala & Ors 
[2014] IEHC 382. As such, the JJ Flood decision set a change in established caselaw now directly 
opposed to the Government’s clear intended interpretation of the law as of 2012, and the result is 
that this site has to apply for Substitute Consent, and prospective permission (each with the 
potential for development contribution charges for pre-63 development). 
 
5. Delay Post High Court Decision 
 
This has left the site with both EIA and AA offences which still require regularisation on foot of the 
2020 High Court outcome, while still deemed authorised under national measures (pre-63 user). 
Little has changed at the site since the date of the High Court decision and near subsistence 
operations have been in place within the registered area. There are sufficient stockpiles of processed 
and semi-processed material available as to allow processing operations to continue without the 
need for further works while this application is processed. A Section 37L application is to be 
submitted to the Board within the appropriate period for ‘further quarrying’ including extension into 
the remainder of registered undeveloped land. 
 
It is submitted that the applicant is essentially in the same position as of the date of the Section 
261A referral decision by An Bord Pleanala with no further new ground developed and only 
deepening, above the water table having taken place at limited locations across this large site. 
Importantly, no new sources of potential significant environmental impact have been introduced to 
the site and works have been quite limited. 
 
Floods pursued a path through the judicial review on points of trying to vindicate pre-63 rights and 
arrive at this point not as a result of a lack of engagement with the process but through legitimate 
argument regarding dearly held rights. The decision of the High Court was a bombshell and not 
aligned with previous decisions upon which the judicial review grounds were reasonably based. It 
has placed this site in a unique legal position of having some form of authorisation, on the face of it 
still controlled by the Section 261 conditions, yet requiring regularisation with EU law. 
 
The High Court decision was just weeks after the country went into lockdown for Covid and put any 
opportunity to start to prepare an application on hold for in excess of two years. It was hoped to 
have been able to avail of the Section 261A derived ‘sunset clause’ provisions which were still 
available in the immediate aftermath of the High Court decision which only then brought an end to 
the Section 261A process for this site.  
 
However, the timing resulted in unforeseeable delays in getting started, over two years before 
consultancies were back to normal operations, combined with the by then huge backlog of projects 
resulted in the loss of the ‘sunset clause’ provisions and the need now to apply without its benefit.  
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Regrettably, the entire matter took its toll on the principal who has not been in good health; the 
applicant can provide medical certification of prolonged poor health should An Bord Pleanala require 
it. Indeed, this application was brought into focus as a result of recent enforcement action by Meath 
County Council in which the applicant readily gave a commitment to progress the necessary 
applications.  
 
Please note that following a failure to submit an application in short time following the High Court 
decision, the way forward was to submit a Section 177C Leave to Apply for Substitute Consent 
application seeking leave to make the Substitute Consent application. The legislation repealing 
Section 177C was enacted in July 2022 and served as a brake on such applications where an EIA 
and/or AA offences were definitely present as An Bord Pleanala was not making decisions in relation 
to such applications pending the commencement of that section, and related changes to Section 
177E. AS you may be aware, all Section 177C applications with the Board were sent back to the 
applicants in the first quarter of 2024, deemed ‘withdrawn’, following the commencement of that 
legislation repealing Section 177C on 15th December 2023. The amending legislation also provided 
for submission of a parallel application for prospective development under a revamped Section 37L. 
Thus, it is submitted that nothing has been lost due to the delay in submitting the current 
application as the applicable legislation was influx during that period.  
 
The applicant is pleased to now be in a position to make this application and submits that 
assessment of the site has not been compromised by the delay post mid 2020 at which point the 
benefit of the ‘sunset clause’ was lost through not being able to make the application. This 
application seeks to regularise the site in line with the wishes of the Board and judgement of the 
High Court. This leaves the matter of exceptional circumstances for analysis. 
 
6. Exceptional Circumstances Considerations 
  
An Bord Pleanala is precluded from a decision to grant Substitute Consent unless such a grant can be 
justified by the presence of exceptional circumstances, see Section 177K(1A)(a). The consideration for 
the Board in assessing the presence of exceptional circumstances are set out in Section 177(1J), and 
are now discussed in the order set out in the legislation. 
 
Would regularisation of the development concerned circumvent the purposes of the EIA Directive or 
the Habitats Directive? 
 
The site originated as a pre-63 development and was very substantially developed by the time of 
transposition of the EIA Directive in 1990. The decision of the High Court has not impugned the pre-
63 user status while confirming a requirement for Substitute Consent. As this decision of the High 
Court was the first such decision made in these terms, and resulted from a national review, it is 
submitted that regularisation to comply with EU law would not circumvent either the EIA Directive or 
the Habitats Directive. Indeed, it is submitted that there is no AA offence present, following the level 
of detailed review as was required for this application. 
 
The site was registered under Section 261 and could have been made subject to a Section 261(7) 
requirement for Continuance of Use with EIS had the Planning Authority decided that significant 
environmental impacts were in fact likely. Instead, conditions for ongoing use were imposed. 
 
It is submitted that the offending extraction area has not materially changed since the An Bord 
Pleanala decided the referral of the Meath County Council Section 261A Notice, and that the sunset 
clause provisions were available to this site until relatively recently. 
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Did the applicant or could the applicant reasonably have had a belief that the development was 
authorised? 
 
As set out above and in detail in Appendix VII, the ownership history identifies these lands as all having 
been part of a common family enterprise with ownership of all land within the family. Having 
registered under Section 261 and had conditions imposed, there was no earlier direct accusation of 
any issue with the site authorisation prior to 2012, noting the pre-Section 261 correspondence in 2005 
(see Appendix II) was neither a Warning Letter of an Enforcement Notice. 
 
Ultimately, the outcome of the High Court decision was not to agree with allegations of intensification 
and material change of use, but to decide that EU laws could be infringed by pre-63 user and that 
compliance was required. On this basis, there is no reason why Floods would think the site 
unauthorised even now. As such, the site remains authorised under pre-63 user but problematic under 
EU law. This has consequences for many other sites previously cleared for No Further Action under 
Section 261A.  
 
It is submitted that the applicant did not make matters worse following identification of the alleged 
EU law infringement, and the site did not materially change post 2023. The delay to 2020 was a result 
of the court process beyond the control of Floods.  
 
Has the ability to carry out an assessment of the environmental impacts of the development for the  
purposes of EIA or AA, and to provide public participation in such assessments, been substantially 
impaired? 
 
The historic nature of much of the development pre-dates all of the relevant European legislation. The 
outcome of the High Court decision was unique at the date of decision and had been cited in many 
cases since. No EIA activity of any consequence has taken place post 2013. The site does not have any 
discharges and the case that no AA offence is present has been made with this application. 
 
It is submitted that public participation was afforded through the Section 261 and Section 261A 
processes. Section 261 gave the Planning Authority to seek an application with EIS requiring public 
consultation within such application but declined to do so. This application is rooted in the follow on 
Section 261A process and, following due and fair legal procedure, and a short regrettable delay 
thereafter, is now set to satisfy the public consultation requirement associated with EU law.  
 
It is submitted that retrospective assessments have not been materially impaired by the applicant’s 
actions, and that public consultation has been afforded through two planning processes to date. 
  
Are the actual or likely significant effects on the environment or adverse effects on the integrity of 
a European site resulting from the carrying out or continuation of the development capable of 
assessment? 
 
Yes, the submitted rEIAR and Stage 1 Screening for AA Report adequately provide for assessment the 
likely potential impacts past and present from the development post introduction of the relevant 
legislation. The potential for environmental impact is highly localised and can easily be remediated by 
site restoration. 
 
Specifically with regard European designated sites, the application has screened out the potential for 
impact to the Kelly v An Bord Pleanala [2014] IEHC 422 conclusion threshold of ‘beyond reasonable 
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scientific doubt’ at Stage 1 Screening Stage, noting this application has knowledge of the water regime 
available to it which the 2013 Section 261A Referral assessment did not and acknowledged as absent. 
 
Consequently, it is possible to submit that there has not been an impact on a European site as a result 
of this development. 
 
What is the extent to which the significant effects on the environment or adverse effects on the 
integrity of a European site can be remediated? 
 
There are no identified significant effects on the environment from this development other than the 
temporary loss of agricultural land. The historic nature of the site is relevant to any such assessment; 
this application provides a mechanism for the restoration of all areas with environmental/biodiversity 
benefit. As above, no European site has been impacted by the development. 
 
Has the applicant complied with previous planning permissions granted or has the applicant 
previously carried out unauthorised development? 
 
All development at this site is related to operation of a quarry, and all details were registered under 
Section 261. The site development was not found to the unauthorised by the High Court, but is not in 
compliance with EU law. This application will ensure that all site structures are fully authorised.  
 
Such other matters as the Board considers relevant 
 
As detailed earlier, the outcome of the High Court decision was ground breaking, and did not deny the 
continuing presence of pre-63 user at the site, but did require compliance with EU law. It is submitted 
that national legislation was not set up for such an outcome. However, it is also a reasonable inference 
that exceptional circumstances exist to allow a grant of Substitute Consent on foot of the then novelty 
of the decision.  
 
The pre-63 user was not impugned by the decision of the High Court and informs that all ongoing pre-
63 sites which grew over 5 hectares since 1990 would require compliance with EU legislation and were 
not exempt. If realised prior to the Section 261A legislation, this should automatically open a door to 
a route to compliance, including exceptional circumstances to do so, for all ongoing pre-63 users, 
without even the need for the Section 261A review.  
 
 
 
William Smyth FIEI                 27th March 2025     
(Not signed as sent by email) 
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Appendix  IV   Meath County Council Section 261A Documentation 
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Appendix V   An Bord Pleanala Section 261A Referral Documentation 
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